[the] contract terms was based upon substantial extrinsic evidence and is not subject to de
novo review." However, the extrinsic evidence relied upon by the state consists of -
county e‘rhploylfee testimony acknowledging that the. 1990 standerd contracts placed the
risk on the providers if the utilization of sefvices was greater than enticipe‘ced and that
this would serve to limit San Diego's contractual liability. This testimony does not
support that the risk borne by the providers pertained to the risk of insufficient state funds
to meet the estimated reimbursement pool amounts. In any event, any such testimony
would have been inadmissible to alter the plain meaning of the relevant contracting
provisions. (See Franklin v. USX Corp. (2001) 87 Cal.App.4th 615, 621.)

Moreover, even assuming the health care providers agreed to bear the risk of a
shortage of funds to fund the relmbursement pools, the contracts expressly stated that the
health care providers had the right to cancel the contracts "if funds for the CMS Program
are si‘gniﬁcantly reduced or not received" and that this termination right included the
ability to cancel the contract if San Diego's ability to fund the agreement from property
tax adﬁﬁﬂistration fees is challenged or repealed. Given these termination proﬁsions,
San Diego cculd not have refused to fund the reimbursement pools at the estimated levels
A and contmue to sat1sfy its state mandate to provide health care for MIP's. This is
particularly true given that by May 1991, San D1ego was under a court order to ccntmue
to provide CMS program services. |

The state argues that the authority to terminate.is immaterial because "none of the
providers terminated their agreements in 1990-1951 " This argument is unaveiling

“because the issue here is whether the providers could terminate the contracts if the
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reimbursement pools were not funded at the estimated levels. If the providers could
terminate the contracts, San Diego did not act unreasonably in preventing a threaten‘ed
termination by usin'g its own funds to ensure the pools were propetly funded, particularly
in light of the May 1991 preliminary injunction order. |

The state's reliance on the events of the subsequent fiscal year is also misplaced.
The s£ate argues that because the medical providers agreed for the 1991/1992 year to
accept a much lower reimbursement rate during that fiscal year, this supports an inference
that San Diego could have refused to fund the reimbursement pools at the estimated
levels in the prior year. The undisputed evidence establishes that the providers agreed to
a much lower rate in the 1991/1992 contracts only in exchange for San Diego's

‘agreement that it would reimburse the' hpspitals from the results of this 1i’;igaﬁon.
Because the circumstances of fiscal year 1991/ 1992 ‘WGI"G different from fiscal year
1990/1991, it would not be reasonable to assume that because San Diego was able to cap
the pool allocations at a much lower rate in the 1991/1992 fiscal yea&, it ha& the
discretion or ability to do so in the previous year.

In seeking to uphold its conclusion in this appellate proceeding, the Commission
argues that sectlon 6 "requires relmbursement only when the state mandates amnew
program that results 1ﬁ actual mcreased costs to the 1oca1 govemment " We agree with
this principle. (See County of Sonoma v. Commission on State Mandates (2000) 84
Cal. App.4th 1264, 1283-1285 (County of Sonoma), RedevelopmentAgency .
Commission on State Mandates (1997) 55 Cal.App.4th 976, 984-085.) However, as we

noted at the outset of this section, the atgument that San Diego is not entitled to
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reimbursement because it shifted the risk to contract providers assumes that San Diego in
fact incurred the costs and is premised on the assertion that the costs were not reasonable
because San Diego was not compelled to pay the costs under the relevant contracts.

We conclude the Commission's determination that San Diego's claim must be
denied in its entirety becaise San Diego shifted the risk of inadequate state funding to
private medical provid‘ers is unsupported faétually and legally.

1. Evidentiary Support for: Claimed Amount

Respondents altéimatively suggest that the Commission's decision may be affirmed
on the basis that San Diego failed to preseiit credible evidence that it did in fact incur the
claimed costs.

Under the apphcable statutes, San Diégo had the burden of provmg it mcurred its
claimed costs of approx1mately $40.8 million to fund adult MIP health care services:

(Sée Evid. Code, § 500.) To meet this burden, San Diego presented the testimony of its
own employees and employees of its confract administrator (Medicus) and documentary
evidence in the form of declarations, patient information, and copies of cancelled checks.
The funds paid th the reimbursement pools weré primarily evidenced by draw requests
from Medlcus and by a Medwus ﬁnanc1a1 director's declaratmn statmg that Medlcus
dep031ted the payrnents received from the coun‘cy‘mto its account and then dlsbursed all
of these amounts to the health care providers.

The state argued that this evidence was deficient because the supporting..
documents regarding draw requests from Medicus related to funding rather than actuél

expenditures and that San Diego destroyed numerous back-up records before the state
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could perform an audit of the claim. According to the state's evidence, San Diego
produced only a 57-page packet and a memorandum stating no other records were’
available, and San Diego engaged in numerous actions that hindered review of the claim,
inciuding intentionally destroying relevant documents. Based on this evidence, the state
argued San Diego could not sub‘st‘antiate its claim of an unfunded mandate, and therefore
the Commission should deny the claim.

If the Commission had agreed with the state that San Diego's proof was
insufficient or not credible, we would be bound by that factual conclusion. (See Gov.
Code, § 17559.) However, on our review of the statement of decision, it appears the
Commission did not ultimately detemﬁne there was an inadequacy of proof and instead it
based its conclusion on the other grounds asserted for denying the claim (risk-shifting
and commingling of CHIP funds). The Commission statéd, fot example, that:

"At the hearing, the County produced voluminous records, including
cancelled checks, purporting to support its ¢laim of CMS Program
expenditures in the sum of $41M. The evident animosity between-
the County and State functioned to clearly impede the audit, impair
candor, and limit communication. The effect circumscribed this
tribunal's ability to fully and competently determine the scope of the
County's CMS Program. Each party now concedes the valye of an
audit, however the County suggests an independent audit to which
the Attomey General objects.. While the Attorney General invites
. this tribunal's recommendatxon to the Commission on State
Mandates for an audit — the invitation is declined. The CMS
Program expenditures as relevant to the administered
reimbursement pools are not dispositive to the County s 1990-1991
claim." (Italics added.)

We interpret the Commission‘s statement that San Diego's program expenditures are "not

dispositive" to San Diego's claim to mean the Commission did not ‘ﬁeé’éssai‘ily adopt the



state's arguments that the claim should be denied because of inadequate proof.

Consistent with this interpretation, in several other portions of the statement of decision,
the Commission characterized San Diego's evidence in support of its claim as "competent
aﬁd credible."

In reaching our conclusion that the Commission did not reject San Diego's claim
based on the adequacy of its proof, we recognize the statement of decision contains
various assertions that could be interpreted as finding that San Diego did not properly
document its claim. However, when viewed in context of the entire statement of
decision, these assertions do not reflect that the Commission reached this conclusion, If
the Commission had intended to base its decision on the lack of adequate evidence to
sqpp'ort San Diego's claim, it would have been a very simple matter for the Commission
to state this in its statement of decision. It di(i not‘do so. Implicitly recognizing this,
respondents do not expressly urge us 1o uphold the decision based solely on a finding that
San Diego failed to present credible evidence to support that it incurred the claimed costs.
Instead, both the state and the Commission raise this argument primarily in connection
with the CHIP "commingling" issue (which will be discussed below).

If a court or an administrative agency does not résolve a particular factual issue? it
is not proper for an appellate coﬁrt to affirm merely because theré was 4subsvtantial
evidence upon which the agency or court might have ruled against the appellant. (See
Estate of Larson (1980) 106 Cal.App.3d 560, 567.) Thus, we cannot affirm the
Commission's decision merély because there was evidence in the record from which the

Commission could have found San Diego's evidence was not credible.
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IV. Credit for CHIP Funds

Respondents next argue the Commiséion‘,s decision denying San Diego's claim
was proper based on the undisputed evidence that San Diego received $18,§42,07 7 in
CﬂIP funds from the state and the evidence showing that San Diego commingled the
MISA and CHIP ﬁmdg spent on the CMS program. San Diego counters that the state is
not entitled to an offset for CHIP funds because these funds can be used only to
"[s]upplement" county programs, and, alternatively, even if the state is entitled to a credit
for those funds, San Diego would still be entitled to recover some or all of its claim.

For the reaséns explained below, we agree with respondents that the state is
entitled to a full credit for the CHIP funds used to pay for CMS program services during
'thé 1990/1991 fiscal year, However, 'th.is cqnclusion‘ does not .su.pport affirming the
Commission's conclusion that; San Diego did nof incur ény costs in excésé of the funds
provided by the state. Instead, as detailed below, we determine the Commission's factual
findings establish that San Diego proved it spent $3,455,754 in excess of MISA and
CHIP funds provided by the state for adult MIP's health care services.

- A. The State is Entitled to a Credit for CHIP Funds

" In 1989 the Leglslature estabhshed the CHIP program to 1mplement Pr0posmon
99, which mcreased the tax on tobacco products to pay for various programs, mcludmg
health care for indigent persons. (Ken_nedy Wholesale, Inc. v. State Bd. of Equalzzaz‘zon
(1991) 53 Cal.3d 245, 254; see County of San Diego, supra, 15 Cal.4th at p. 107.) Under
the CHIP program, a county was entitled to apply for funds based on an assurance that it

would comply with applicable provisions governing the use of the funds. (County of San
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Diego, supra, 15 Cal.4th at p. 107.) The Legislature intended "that [the CHIP] funds
appropriated . . . be administered, to the extent possible, in the same manner and
according to the same conditions and requirements as fiinds appropriated pursuant
o...[the MISA legisléﬁen]." (Former Welf. & Inst. Code, § 16942, added by Stats.
1989, ch. 1331, § 9, p. 5420, off. Oct. 2, 1989.)

It is undisputed that San Diego received $18,942,077 in CHIP funds from the
state. San Di‘eg'o acknowledges it uséd these funds in the CMS program and that the
eligibility reqﬁirements for use of the funds were the same as the MISA eligibility
requirements. Fmﬂier”, the evidence showed that most of tﬁe CHIP and MISA funds were
commingled once they were' tfansferfed to the CMS program administrator.

A local entf%y is entitied to reirnbursement under section 6 orly to the extent_-it
uses its own tax re\}epues' ’po pay for the state mandate. ‘The purpose of section 6 is to
"prevent the state from forcing extra programs on local governments in a manner that
negates their careful budgeting of expenditures. A forced prograrn that would negate
such planning is one that results in increased actual expenditures of limited tax proceeds
that are counted against the local government's spending limit." (County of Sonoma,

supra, 84 Cal App 4’ch at p. 1284 ) Thus, "[n]o state duty of subvention is tnggered
where the 1oea1 agency is not requlred to expend its proceeds of taxes " (Redevelopment
| dency V. CqmmiSsion on State Mandates, supra, 55 Cal.App.4th at p. 987.) "Section 6
'requires subvention only when the costs in question can be recovered solely from tax

revenues." (Ibid.)
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Under these principles, San Diego is nét entitled to recover costs to the extent that
those costs wer;a paid for by CHIP funds and for wﬁioh San Diego did not use its own tax
proceeds. In urgmg us to reach a contrary conclusion, San Diego maintains that the state
was not entitled to a credlt because, under Revenue and Taxation Code section 30125
"CHIP money had to 'be used to supplement existing levels of services and not to fund
existing levels of service." Assuming, without deciding, that under this code section
CHIP funds could not be validly used to pay for services that were already required, and
that instead the finds could only be used to provide additional services to the adult MIP
population, this conclusion does not mean‘that the state was not entitled to a credit for the
CHIP funds under the circumstahces of this case.

The issue here is not whether the CHIP funds were used in stfic,t accordance with
the applicable statutes, but how the. CHIP funds Wére in. fact used. It was ﬁndisputed that
the medical services provided under San Diego's CMS program met, but did not exceed,
the applicable standards of care. San Diego further acknowledged that at least $15.1
million of CHIP funds were used to pay for the CMS program. Thus, if CHIP funds were
used in this program, these funds necessarily were used to pay for "medically necéssa;y
care" and not for any add1t1ona1 care Aocardmgly, although the CHIP 1eg1slat10n may
have mandated San Dlego to prov1de care in addmon to that prov1ded by the CMS
prograr, the critical factor here is that S‘an Diego did not establish that it did so. Because

San Diego did not show that it used the CHIP funds to provide GMS services that -

exceeded the statutory standard of care, wé reject San Diego's argument that the state
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cannot be crédited with the use of these CHIP funds because San Diego now believes the
funds should have been used in this manner. |
B. Amount of CHIP Funds Credit to Which State Is Entitled

The next issue is the amount of CHIP funds credit to which the state is entitled,
and whether this credit, when added to the $25,799,190 (in MISA and other related |
‘funds) that San Diego agrees it ‘received from the state, is equal to or greater than the |
amount of funds expended by San Diego on its CMS program.

1. Contention that CHIP Funding was Greater Than Net Costs is Unsupported

The state argues fhat b'eéausc it is undisputed that San Diego received $1 8,942,07 7
in CHIP funds and the Commission determined that San Diego's net claim for
réimburéérnenf equaled approximately $15 million, the Commission was correct in
determiﬁing that San Diego could not prevail on its élaim.

" The fundamental problem with this argument is that the Commission expréssly
recognized, in footnotes 33 and 34 of ité statement of decision, that San Diego's $15
million net claim did not include an additional $7,365,837 that San Diego claims to have
speﬁt for CMS profeséional services (to fund the hospital pool and the specialty pool),

~and that San Diego was not seeking reimbursement for these costs: ‘because San Diego N
acknowledged itused the $7,365,837 in CHIP funds for this purpose Beoause the
Commission made the express finding that the $7,365,837 in CHIP funds was used in the
CMS program but that San Diego was not seeking reimbursement for these particular
costs, it is necessary to subtract the $7,365,837 from the CHIP funds received in order to

determine the proper state credit for the CHIP funds.
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The state next argues that even if the $7,365,837is subtracted from the total
amount of CHIP funds given to San Diego ($18,942,077), the resulting amount
(§1 1,576,240) is greater than the amount of San Diego's claim after ’uhe Commission
reduced San Diego's; claim to $9,891,895. We reject this contention because we find that
the Commission erred in several respects in reducing the claim.

To properly explain our conelusion, it is necessary to describe the Comnlission;s
factual and legal eenclusions concerning reductions to which it found the state was |
entitled against San Diego's $40,831,184 claim. |

The Commission first identified the components of San Diego's claim as follows:
$36,254,278 in direct CMS program costs;.plus $1,632,554 in indirect program costs;
plus $2,944,352 in other costs (the main component of which was meutal healtbeosts). .
The Commission then found (as stipulated by the parties) that San Diego ueeeived
$25,799,190 from the state, which consisted of $19,842,347 in state MISA funds; |
$3,462,889 in hold harmless funds; $2,199,951 in SLIAG funds; and $294,003 in interest
earned ou the MISA funds. Thus, San Diego's net claim for reimbursement was
$15,031,994 ($40,831,184 ,nﬁnus $25,799,190), |

However, the Connmssmn determined that th1s net reimbursement clalm must be
reduced because two components .of the cleum‘ were not recoverable (1) $2, 658 326 in
CMS funds spent on mental health services; and (2) $9,713 in expenses paid to Medlcus.
The Commission -also detennined that San Diego ;,feiled to give the state credit for several
addi‘;ienel. item;:_ !(1) $ 1',398,3’10; in SLIAG funcig; (2) $424,096 in'a surplus of funds paid

to Medicus from the prior year; and (3) $657,654 in "[ujnaccountéd (but disbursed) CHIP
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funds." After subtracting tlie items of San Diego's claim that the Commission found
nonrecoveréble’ aﬁd taking into account the three additional credits, the COmmiséioﬁ
cor;cfud_ed that the proper amount of Sén Diegb"é reimbutsemeit claim was $9,891,895.7 .

As explained below, we détermine the"Commissiqn erred in reaching several of
these conclusions regarding credits and proper deductions from San '-'Diego"s claim. In
reaching these determinations, we are mindful of the Commission's broad expertise in the
area of unfunded state mandates and in determining the validity of claifns incurred to pay
for an unfunded mandate. (See Hayes v. Commission o"n’Sﬁte Mandates, supra; 11
Cél:AppA‘ch at pp. 1596-1 597.) We therefore give substantial deference to the -
Commission's conclusions. However, we cannot affirri‘a factial conclusion to the extent
it is not supﬁérfed'by any evidgﬁce in the réc’o’rd. Further, we are not required to defer to
the Commission to the extent that ﬁs. deéisidn' is based 'onfan‘ ir.nprlbper cons‘m.lct—ion of
applicéhle law.

2. Commission 's Findings Regarding Additional Crédits to Which the State is Entitled
. Credit of $1,398,310 in SLIAG Funding

For the 1990/1991 fiscal year, San Diego applied for and received fedetal grant
money"thr'c.)ugh the state to 'ffﬁﬁ.gate' ihé';fféé‘gé of & 1996 federal immigration law.” These
funds were réceived through the State Legali’iatidh ImPéét Asgistance "Grant.program.

e

7 Based on the Commission's identified atounts, this $9,891,895 figure is $8,000
- greater than it should be. This calculation error apparently arose because of a subtraction
mistake contained in footriote 46 of thé statement of decision. The caleulation érror, -
- however, has no effect on our ultimate conclusion.
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(SLIAG). The total SLIAG funds received by the county for.1990/1991 was §3,598,261.
Of this amount, San Diego used $2,199,951 in the CMS program, and the relnaining
funds ($1,398,310) were used for non-CMS purposes (e.g., county patlent support,
primary care services, and immigration health serv1ces) Before it received the SLIAG
funds, San Diego was required to provide dc')oumentation specifying the program for .
which it was requesting reimbursement. |

| Based on this undisputed evidence, San Diego credited the state with the SLIAG
funds used in the CMS program ($2,199,951). The Commission found, however, that the
state was additionally entitled to be credited with SLIAG funds that were not used in the
CMS program ($1,398,310). The Commission's statement of decision does not explain
why the Commission credited the state with the funds used‘for non—CMS purposes, nor
can we conceive of .a justifiable rationale for the tednntion. If, as the Commission |
expressly found, the funds were not used for CMS purposes, there is no basis for
reducing the state's obligation to pay for CMS services in this amount. This is
paiticularly true because if San Diego had not claimed costs for the non-CMS programs,
it would not have received the additional $1,398,310 in SLIAG funding.

The state attempts to Just1fy the Commission's action by argumg that the SLIAG -

"funds were deleted from the County s calculation of its clann because the County chd not
demonstrate to the satisfaction of the Commission that . . . it could not have spent the
entire SLIAG allocation in the CMS program." However, Whnt San Diego could have
done with the SLIAG money is not the issue. The issue is whether San Diego expended

its own costs to pay for an unfunded mandate. Because San Diego did not use the
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remaining S‘LIAG funds for the CMS program and instead was required to use the funds
fot non-CMS purposes, the state is'not entitled to a credit for these funds.
b, Medicus Credit of 8424,096

San Diego further challenges the Commission's decision that the state was entitled
to a $424,096 "Medicus credit." This credit reflects the approximate difference between
the 1989/1990 Medicus funding ($7.3 million) and the 1989/1990 Medicus expenses
($6.9 million) as set forth on an undated computer printout of a Medicus income
statement. Even assuming this statement shows that in the 1989/1990 fiscal year a
surplus existed pertaining to funds paid to Medicus, this does not support that these |
surplus funds were used in the n’ext fiscal year. To properly permit a credit, there must
‘have beeu some ev1dence that the funds i in fact’ were carned over to the: next yeatr. .

The state does not suggest that it produced any ev1dence that the 1989/ 1990
surplus was used to pay for expenses in the next fiscal year. Instead; it merely argues that
the existetice of the surplus was "additional evidence of the County's failure to show that
all draw requests were required and accounted for E [and] supports the Commission's
finding that there is'fio evidence that the‘ County spent all program reuenues in support
the fiscal year 1990-91 program or that it was requ1red to spend these funds for.the
program " However, the fact that the surplus could be used as ev1denee that the County 8
claims ini‘this fiext ﬁscal year were not credible is a very different conclusion than stating
that a prior yeat's surplus should be used as a credit to the state in the next fiscal year,
This conclusion is not reagonable without any evidence supporting that the surplus was

transferred to the nextyear.
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c. "Unaccounted" CHIP Funds

The Commission also subt;aéted from San Diego's clai¥n $657,654 which the
Commission stated reflected "unaccounted (but disbursed) CHIP funds." Given our
holding that the state is entitled to full Ac:edit for all of the CHIP fundé used to pay fof the
1990/1991 CMS program, to avqid double-counting of the CHIP credit this additional
amount should ﬁo', longer be subtracted from San Diego's claim,

3. Commission's Findings Regarding Deductions From San Diego's Claim
a. Mental Health Expenses ,

As part of ifs claim, San Diego sought.costs incurred for mental health care for
adult MIP's. The Commission made a factual ﬁnding.that San Diego presented
"compe’gent and qredible evidence" establishing that the county expen.ded $2,658,326 of
its CMS funding thrdugh its mental ﬁealth department. The Cémrﬁission, howe';rer,
founa that San Diego could not recover this amou;lt because "no statutory mandate
existed that compelled" the diversion of CMS funds to its mental health depértment.

San Diego challenges the legal basis for this conclusion.

In County of San-Diego, supra, 15 Cal4th 68, the California Supreme Court held '
the 1982 legislation removing adult MIP'S from Medi-Cal coverage mandated a "new :
prdgram!" or""ﬁigher ievel, o_f sqrvice’“ wifhin the inea,ning of section 6, by conipeﬂiné
counties to accept financial resisonsibility for the health care for adult MIP's. (Id. atp. |
75.) This holding is equally applicable to aduit MIP's méntal health services. Before the
1982 legislation, the state; under the Medi-Cal program, paid for 100.percent of the costs

for necessary mental health services for adult MIP's, but after the 1982 legislation, the
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health services under the Short-Doyle Act, and not any amounts over that required
percentage,

In addition to its legal argument, the state contends the Commission properly
deleted the mental health claim becausé there was no evidence thaf the amounts paid
reflected the actual costs of mental health services.. The state argues that the $2.6 million
wae instead merely a "voluntary" amount paid by the CMS program administrators to the
county mental health department: However, if San Diego was required to pay for a
portion of adﬁlt MIP mental health care costs, there is no basis for finding these payments
were voluntary. Contrary to the state's arguments, the fact the costs were not paid
directly by the CMS progrem., and instead were paid through the county mental health
depar@ment as a_metter of a,dmiqistrative‘ convenience, has no effect on the state's
obligation to repay the amounts. |

We likewise reject the state's argument that we may affirm the Commission's
decision because there was a surplus of mental health funds in 1990. The Commission
expressly rejected this argument, stating that it would be "reluctant to determine that a
county must exhaust its fiscal surplus when seeking reimbursement” for.the incurred
‘mental health costs. - We agree with this conclusion. The existence of a surplus does not
diminish the state's obhgatmns to pay fer an unfunded mandate where, as here, there Was
no evidence that any such surplus was, or could have been, used to pay for the mental

health costs at issue.
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b. 39,713 Credit for Medicus Payment
The Commission reduced San Diego's claim by $9,713, finding "competent and
credible evidence" established that Medicus expended only $32,220,148 but that San
- Diego claimed $32,229‘,861.k However, as the state recognizes, the Commission's
conclusion was & ¢ompiitational ¢rror because San Diego had already subtracted this
-amount from its clair.
C Surimary of CHIP Finding Issue
To summarize our conclusion regarding thie CHIP fﬁnding'iss‘ﬁe, we determitie the
state was entitled to be credited with the amount of CHIP funds used for CMS services.
We conclude, however, the adminisfrative record does not support that the total amount
of funds received from the state for the CMS progtam was more thar the tpt'al amount
that San Diego spent on the CMS program. With respect fo this conclusion, the
Commission's findings, as supported by the recotd, establish the following:
* San Diego spent a total of $40,831,184 in health care costs for adult MIP's.
o The state is entitled to a credit of $25,’799,I90, which consists of $19,842,347 in
state MISA funds, $3,462,889 in hold harmless funds, $2,199,951 in SLIAG
funds, and $294,003 in intérest éarned-on ﬂ}c"MISA‘ funds.
o The state is enfitled to‘ an additional credit of $11,576,240, 'whic':h"consists‘ of the
total amount of CHIP funds received by San Diego ($18,942,077) minus the
amount of CHIP funds that were used for services that were not included in San

Diego's claim ($7,365,837). -
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